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T H l  COMPTROLLIR QLIN8RAL 
O F  T H a  U N I T m D  b T A T I I l  
W A S H I N G T O N .  O . C .  2 0 5 4 8  

DATE: J u n e  26, 1985 

OF: A.T.A. Training Aids  U.S.A., Inc. 

DIGEST: 

1. Protest basea upon allegeu improprleties 
in a request for  technical proposals on 
tne first step of a two-step, formally 
advertised procurement is untimely because 
it was filed after the closing aate for 
receipt of technical proposals. 

2. Protester's technical proposal on the 
first step of a two-step, formally aaver- 
tised procurement was properly rejected 
without discussions where it took excep- 
tions to essential and mandatory require- 
ments outlined in the request for techni- 
cal proposals, which could only apparently 
be met by significant modifications to tne 
protester's offered system. 

A.T.A. Training Aids U.S.A., Inc. ( A . T . A . ) ,  protests 
the relection of its technical proposal as unacceptable 
under request for technical proposals (RFTP) No. DABT60-85- 
R-OUli3 issued by the United States Army, TRADOC Contracting 
Activity-East, Fort Eustis, Virginia (Army). This two-step 
procureinent is for a Location of i4iSs and Hit (LORAH) 
system. 
range which records the location of each shot ~y a marksman 
and visually displays the shots on a cathode ray tube. 

LOMWH is an electronic system for use at a target 

The protest is denied in part and the remainder 
dismissed, 

The Army initiated step one on November 6, l9&4. Step 
one entails the request for, and the submission and 
evaluation of, technical proposals, with discussions as 
necessary, but without any pricing, to determine the 
acceptability of the items offered, Step two is conaucted 
as a formally advertised procurement, limited to those 
offerors whose step one proposals are found acceptable. 
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T h e  KFTP, a t  c l a u s e  a . ( 3 ) ( a ) ,  s t a t e s  t h a t  " t e c h n i c a l  
proposals m u s t  c l e a r l y  d e m o n s t r a t e  o n  a p o i n t  by p o i n t  basis 
a n  u n d e r s t a n d i n g  o f ,  a n d  a b i l i t y  t o  meet a l l  r e q u i r e m e n t s  
s e t  f o r t h  i n  t h e  s p e c i f i c a t i o n s . "  h d d i t i o n a l l y ,  i n  accord- 
a n c e  w i t h  t h e  Feaeral A c q u i s i t i o n  R e g u l a t i o n  (FAR) 4 8  
C.r ' .R. S 1 4 . 5 U 3 - 1 ( e ) ( 2 )  (19d4), t h e  HE'TP s ta ted  t h a t  a n y  
p r o g o s a l  wn icn  iiiodifles, or f d i l s  t o  con to rn i  to  t h e  
e s s e n t i a l  r e y u i r e i n e n t s  or s p e c i f i c a t i o n s  o f ,  t h e  KETP s h a l l  
ire consiaerea n o n r e s p o n s i v e  and categorizes as u n a c c e p t a o l ? .  

T e c h n i c a l  proposals  were r e c e i v e u  u n t i l  December 21, 
1984. I n  e v a l u a t i n g  A.T.A.'s t e c h n i c a l  proposal,  t h e  Army 
a e t e r m i n e a  i t  t o  be u n a c c e p t a b l e  dnd n o t  s u s c e p t i b l e  t o  
b e i n g  made acceptable i n  t w o  e s s e n t i a l  areas a n d  rejected 
it .  T h o s e  r e q u i r e m e n t s  were c o n t a i n e d  i n  amendment 0002 t o  
t h e  RFTY a t  c l a u s e s  C.1.2.c.l a n d  2 a n d  s t a t e  t h a t  " t h e  
m i n i m a l  acceptable r e q u i r e m e n t s  f o r  c o m p u t e r  programs" 
i n c l u d e  t h e  a b i l i t y  to :  

" 1 .  Detect, c a p t u r e ,  s tore,  d i s p l a y ,  
a n d  p r i n t o u t  i n  s e q u e n c e  u p  t o  50 r o u n d s  
w i t h i n  a d e t e c t i o n  z o n e .  

"2. D i s p l a y / p r i n t o u t  s h a l l  be 
a d j u s t a b l e  u p  t o  t h e  t o t a l  d e t e c t i o n  area." 
(Emphasis s u p p l i e d . )  

A . T . A . ' s  p r o p o s a l  i n d i c a t e d  t h a t  the s y s t e m  o f f e r e d  o n l y  had  
t h e  c a p a b i l i t y  o f  d e t e c t i n g ,  c a p t u r i n g ,  s t o r i n g ,  a i s p l a y i n g  
a n d  p r i n t i n g  o u t  a maximum of 20 r o u n d s  per  f i r i n g  p o i n t  i n  
a n y  o n e  f i r i n g  s t r i n g .  A l s o ,  A.T.A.'s o f f e r e d  d i s p l a y  a n a  
p r i n t o u t  is  n o t  a d j u s t a b l e .  

A.T.A. p r i m a r i l y  c o n t e n d s  t h a t  t h e  s p e c i f i c a t i o n  
r e y u i r e n i e n t s  f o r  50 rounci d i s p l a y  a n d  p r i n t o u t  a n d  a d j u s t -  
ab l e  a i s p l a y / p r i n t o u t  "would lead t o  u n n e c e s s a r y  cos t  w h i l e  
b e i n g  u n r e a s o n a b l e  and  u n w o r k a o l e  . * I  A.T.A. i n d i c a t e s  t h a t  
i t  f i r s t  raised t h i s  i s s u e  w i t h  t h e  c o n t r a c t i n g  o f f i ce r  o n  
Idarch 8, 1985. 

b e c t i o n  2 1 . 2 ( a )  (1 ) o f  o u r  aid Protest R e g u l a t i o n s  
r e q u i r e s  t h a t  p ro tes t s  based upon a l l e g e d  improprieties i n  d 
r e q u e s t  f o r  ( t e c h n i c a l )  proposals m u s t  be f i l e d  p r io r  t o  the 
c l o s i n g  date  f o r  receipt  of proposals i n  order t o  b e  con-  
s i u e r e d  o n  tne  merits. 4 C.Y.H. 9: 21.2(a)(l) (1985). S i n c e  
t e c h n i c a l  proposals were d u e  on December 21, 1964, a n d  
A.T.A. dia  n o t  p ro t e s t  t h e  s p e c i f i c a t i o n s  u n t i l  March 8 ,  
1985, t h i s  i s s u e  was u n t i m e l y  f i l e d .  SMS T e c h n o l o g y ,  I n c . ,  
I3-21524~, Uec. 17, 1984, 84-2 C.P.D. li 671. C o n s e q u e n t l y ,  
t h i s  p ro tes t  b a s i s  is disriiissed. 
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A.T.A. f u r t h e r  a r g u e s  t n a t  i n s t e a d  o f  r e j e c t i n g  
A.T.A.'s proposal f o r  i ts  f a i l u r e  t o  meet t h e  t w o  
r e q u i r e m e n t s  o u t l i n e d  above ,  t h e  Army s h o u l d  f i r s t  have  
requested " c l a r i f i c a t i o n "  from A.T.A. I n  t h i s  regard, o n l y  
o n e  c o n t r a c t o r  w a s  t ound  t o  oe t e c h n i c a l l y  acceptable u n d e r '  
t h e  KFTP, and A.T.H.  c o n t e n d s  t h a t  t h e  p r i m a r y  p u r p o s e  of 
t h e  b i d  p r o c e s s  ( c o m p e t i t i v e  p r i c i n g )  therefore  h a s  been 
e l i m i n a t e a .  

W e  nave  c o n s i s t e n t l y  r e c o g n i z e d  t h a t  t h e  f i r s t  s t e p  of 
a two-step, f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t ,  i n  f u r t h e r a n c e  
o f  t h e  g o a l  of maximized c o m p e t i t i o n ,  c o n t e m p l a t e s  t h e  
q u a l i f i c a t i o n  of as  many proposals as possible t h r o u y h  
d i s c u s s i o n s  and t n a t  a n  agency  s h o u l d  make any  r e a s o n a b l e  
e f f o r t  t o  b r i n g  s t e p  o n e  proposals t o  a n  acceptable s t a t u s .  

~~ 

Angstrom, Inc . ,  59 Comp. Gen. 588 ( 1 9 8 0 ) ,  80-2 C . P . D .  II 20; 
G u a r d i a n  Llectr ic  m a n u f a c t u r i n g  Company, 58 Comp. tien. 119, 
1 2 5  ( 1 Y 7 b ) ,  78-2 C . P . D .  11 376.  However, a n  agency  s h o u l d  
n o t  permit  a n  o f f e r o r  t o  remeay major proposal d e f e c t s ,  
i n c l u a i n g  f a i l u r e  t o  comply w i t h  mater ia l  r e q u i r e m e n t s ,  when 
s u c h  d e f e c t s  c o u l d  o n l y  D e  c u r e a  t h r o u g h  e x t e n s i v e  
r e v i s i o n .  R a d i a t i o n  Systems, I n c . ,  B-211732, O c t .  1 1 ,  1 9 8 3 , '  
83-2 C.P.D.  11 434.  Q u e s t i o n s  of w h e t h e r  f i r s t  s t ep  
t e c h n i c a l  proposals are u n a c c e p t a b l e  or w h e t h e r  t h e y  are 
s u s c e p t i b l e  t o  b e i n g  made acceptable are b a s i c a l l y  matters 
r e q u i r i n g  t h e  j u a j m e n t  and e x p e r t i s e  o f  t e c h n i c a l l y  q u a l i -  
t i e d  agency  p e r s o n n e l .  W e  w i l l  n o t  q u e s t i o n  s u c h  juagmen t s  
u n l e s s  i t  is c l e a r l y  shown t h a t  t h e  ayency  a c t i o n  was unrea-  
s o n a b l e ,  a r b i t r a r y  or a v i o l a t i o n  of 2 r o c u r e m e n t  l a w .  METIS 
C o r p o r a t i o n ,  54  Comp. Gen. 6 1 2  ( 1 9 7 5 ) ,  75-1 C.P.D. 11 4 4 .  

The RFTP made i t  clear  t h a t  t h e  two r e q u i r e m e n t s  
c o n c e r n e d  were e s s e n t i a l  and mandatory  and t h a t  f a i l u r e  t o  
meet them w o u l d  require  r e j e c t i o n  of a proposal. A . T . A . ' s  
t e c h n i c a l  proposal u n e q u i v o c a l l y  t o o K  e x c e p t i o n  t o  these 
r e q u i r e m e n t s .  A l s o ,  t h e  protester  does n o t  i n d i c a t e  t h d t  it 
woula or coula change  i t s  s y s t e m  t o  meet these r e q u i r e m e n t s  
and it would appear t h a t  s i g n i f i c a n t  m o d i f i c a t i o n s  woula 
nave  t o  be  made t o  A . Y . A ' s  s y s t e m  t o  a c h i e v e  compl i ance .  
Tne purpose f o r  t h e  d i s c u s s i o n s ,  w h i c h  t h e  protester  a l l e g e s  
were r e q u i r e d ,  was e v i a e n t l y  for  t h e  protester t o  persudde 
t h e  agency  t o  c h a n g e  i ts  mind aDout these  r e q u i r e i n e n t s  and 
waive  them. Unuer t h e  c i r c u m s t a n c e s ,  s i n c e  e x t e n s i v e  
r e v i s i o n s  a p p a r e n t l y  would have  t o  be maae i n  t h e  A.T.A. 
proposal to make i t  acceptable, w e  f i n d  r e a s o n a b l e  t h e  
a g e n c y ' s  r e j e c t i o n  o f  w . T . A . ' ~  proposal as  u n a c c e p t a b l e .  
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A.T.A. also a l l e g e s  t h a t  i t s  p r o p o s a l  was p o s s l b l y  
rejected b e c a u s e  of "A:T.A.'s p r e v i o u s  c o n t a c t s  or 
d e m o n s t r a t i o n s  of t h e  LOkAH s y s t e m  a n d  d i s c u s s i o n s  w i t h  t h e  
p r o p o n e n t  a g e n c y . "  A.T.A. f u r t h e r  c o n t e n d s  t n a t  t h e  con- 
t r a c t i n g  o f f i c e r  adrnitted t o  h . T . A .  t h a t  i t s  proposal was 
r e v i e w e a  w i t h  t i g n t e r  r e s t r i c t i o n s  t h a n  o the r  p r o p o s a l s .  
However,  t h e  record ccoes n o t  r e i l e c t  t ha t  H.T.w.'s p r o p o s a l  
W ~ S  illore s t r i c t l y  r ev iewer l  t n a n  o the r  p r o p o s a l s .  Moreove r ,  
to  t h e  ex:ent t h a t  A.'L'.H. i s  d l i e y i i i y  bad f a i t h  o r  b i d s  o n  
t h e  p a r t  of c o n t r a c t i n g  o f f i c i a l s ,  i t  hds  n o t  met i t s  u u r d e n  
of p r o o f ,  siiice t h e  a l l e g d t i o n  i s  e n t i r e l y  u n s u p p o r t e d  by 
e v i d e n c e  i n  t h e  w r i t t e n  record. J a n e l ,  I n c . ,  8 -214036.2 ,  
May 2 2 ,  1 3 6 4 ,  84-1 C.P.U. 11 547. 

Tne pro tes t  is d e n i e d  i n  p a r t  a n a  t h e  r e m a i n d e r  
d i smissed .  

he n o t e ,  however, t h a t  t h e  Army h a s  f o u n d  o n l y  o n e  
o f f e r o r  acceptdble. C o n s e q u e n t l y ,  s i n c e  there  is n o t  
a d e q u a t e  c o m p e t i t i o n ,  w e  recommend t h a t  t h e  Army c a n c e l  t h e  
s e c o n d  s t e p  a n d  c o n s i d e r  n e g o t i a t i n g  w i t h  t h e  o n l y  accept- 
ab le  o f f e r o r  u n d e r  s t ep  o n e  t o  p r e c l u d e  t h e  p o s s i b i l i t y  o f  
a n  award a t  a n  u n r e a s o n a b l e  price. - See E x i d e  Power  S y s t e m s  
D i v i s i o n ,  ESB I n c . ,  57 Comp. Gen. 6 5 3  ( 1 9 7 8 ) ,  78-2 C.P.D. 
1 1 U b .  

H a r r y  R. Van C l e v e  
G e n e r a l  C o u n s e l  




